mf’“ {j{“l!" (LP“'L»&

i i
BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE i85 AU -ty pyy 1o, 5 5
August 4, 2005 TR.A. DOCKET ROOM

IN RE: Petition of DIECA Communications, )
Inc., d/b/a Covad Communications Company, )
for Arbitration of Interconnection Agreement )
Amendment with BellSouth ) Docket No. 04-00186
Telecommunications, Inc. Pursuant to Section )
252(b) of the Telecommunications Act of 1996 )

COVAD COMMUNICATIONS COMPANY’S PETITION FOR RECONSIDERATION

DIECA Communications, Inc. d/b/a Covad Communications Company (“Covad”) hereby
submits to the Tennessee Regulatory Authonty (the “TRA” or “Authority”) this Petition for
Reconsideration (“Petition’), which seeks reconsideration of the Authonity’s July 20, 2005 Order
(“Order”) and specifically, seeks a ruling from the Authonty as to whether BellSouth has an
obligation under Section 271 of the Telecommunications Act of 1996 (the “Act”) to provide line
sharing after October 2004.

INTRODUCTION

On July 20, 2005, the TRA issued an Order in this docket in which the Authority ruled
that “BellSouth shall continue to provide line sharing after October 2004 pursuant to 47 U.S.C. §
251(c)(3) as outlined in the FCC’s Triennial Review Order and 47 U.S.C. § 51.319.” Order at 7.
The Order, however, makes no finding as to whether BellSouth is obligated to provide line
sharing after October 2004 pursuant to Section 271.

Covad respectfully submits that the Authority should reconsider 1ts Order and render a
decision on whether BellSouth is obligated under Section 271 to provide line sharing. As the

Order stands now, 1t only addresses BellSouth’s obligations under Section 251. The parties,
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however, did not disagree as to BellSouth’s line sharing obligations under § 251. As the record
in the case shows, the parties’ dispute was centered on BellSouth’s obligations under Section
271. The question of whether BellSouth is required to provide line sharing after October 2004
pursuant to § 271 was properly put before the Authority and briefed by both sides. Under 47
US.C. § 252, the TRA must resolve any and all “open issues” between the parties in an
arbitration. Thus, Covad respectfully requests that the Authority reconsider its decision and
render a ruling on BellSouth’s obligation to provide line sharing under Section 271.

SUMMARY OF ARGUMENT

Neither party disputes that line sharing is no longer an unbundled network element under
§ 252 and that the provisioning of line sharing pursuant to that section is now governed
according to the FCC’s transition plan. The parties, however, do disagree as to whether
BellSouth has a separate obligation under Section 271 to provide line sharing. Covad’s position
is that BellSouth does indeed have a separate obligation under § 271 pursuant to the plain
language of the statute as well as FCC decisions and decisions from other state commuissions. !
BellSouth, on the other hand, has argued in this docket that no separate obligation exists under §
271 and further, that the TRA has no jurisdiction to 1mpose such an obligation pursuant to §
2712

Despite being heavily briefed by both parties, the question of whether BellSouth is
required to provide line sharing under Section 271 was not addressed in the Authority’s Order.
The Order merely mentions BellSouth’s Petition for Forbearance and Petition Jor Declaratory

Ruling and Preemption of State Action and states that, “The decision rendered in both of these

! See Brief of Covad Commumications Company (September 3, 2004) (“Covad Brief”).

? See BellSouth’s Brief 1n Support of Proposed Interconnection Agreement Amendment (September 3, 2004)
(“BellSouth Brief”).
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dockets will provide clarification regarding state authority to designate network elements that
must be unbundled and the setting of rates for 271 elements.” Order at 7. The only other
mention of Section 271 is the statement from then-Chairman Miller that Covad’s representation
that the parties had asked the panel to rule on the Section 271 issue at the September 27, 2004
conference was a “recharacteriz[ation] of the question” and, according to the Order, “The issue
before the panel is whether BellSouth is required to provide line sharing after October 2004
pursuant to 47 U.S.C. §251(c)(3).” 1d.

Covad would respectfully disagree that it “recharacterized” the issue. As explained
above, the 271 issue was properly before the panel, addressed by both sides, and therefore, the
Authority had a duty to resolve it as an “open issue” under Section 252. See also Coserv v.
Southwestern Bell Telephone, 350 F.3d 482, 487 (5™ Cir. 2003) (finding that, “where the parties
have voluntarily included in negotiations issues other than those duties required of an ILEC by §
251(b) and (c), those issues are subject to compulsory arbitration under § 252(b)(1).”)

Although it is clear to Covad that the Authority must rule on this issue, BellSouth has
argued, and will certainly continue to argue, that state commissions, such as the TRA, have no
jurisdiction over the rates, terms and conditions of elements provided by RBOCs to CLECs
pursuant to Section 271, and specifically, the TRA has no jurisdiction in this proceeding to
determine a rate for line sharing access as a Section 271 element. The Act, however, is clear that
Congress has expressly conferred jurisdiction over interconnection agreements implementing
competitor access to network elements listed in Section 271(c)(2)(B)(i)-(xiv) (“the competitive

checklist”) — including network elements which are independent of Section 251 unbundling

requirements — in the state commissions.
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The TRA itself has exercised jurisdiction over the setting of 271 rates before. See
Petition for Arbitration of ITC”Deltacom Communications Inc. with BellSouth Communications,
Inc., Docket No. 03-00119, in which the Authority voted to set an interim Section 271 rate on
June 21, 2004. Notwithstanding BellSouth’s protestations to the contrary, the state commissions
clearly enjoy subject matter jurisdiction over the rates, terms and conditions of access to Section
271 checklist items. Accordingly, the Commission should reject BellSouth’s arguments, retain
jurisdiction to decide the open issues in this arbitration, and move forward with establishing a
just and reasonable rate for line sharing.

ARGUMENT

1) Line Sharing is and continues to be a Section 271 Obligation.

In its September 3, 2004 brief, Covad stated its position on the line sharing issues as
follows: Line sharing is a checklist item 4 loop transmission facility, which BellSouth is
obligated to provide pursuant to 47 U.S.C. § 271(c)(2)(B)(iv) unless the FCC grants a
forbearance petition under 47 U.S.C. § 160 et seq. specifically forbearing from enforcement of
that obligation. Covad supported this assertion with citations to FCC orders, such as the
Massachusetts 271 Order, in which the FCC held that, “On December 9, 1999 the Commuission
released the Line Sharing Order that, among other things, defined the high-frequency portion of
local loops as a UNE that must be provided to requesting carriers on a nondiscriminatory basis
pursuant to section 251(c)(3) of the Act and, thus, checklist items 2 and 4 of section 271.”
Covad Brief at 3. Covad also supported its position with citations to state commission decisions
from states such as Maine and Pennsylvania. /d. at 2.  Further, Covad supplemented its brief

by filing several additional state commission comments and decisions supporting the company’s

1118781 vl -4 -
101717-001 8/4/2005



position.® In contrast, BellSouth argued that, “Covad 1s entitled to line sharing consistent with
the transition mechanism established by the FCC — nothing more, nothing less.” BellSouth Brief
at 1. BellSouth further argued that it would be improper for state commissions to look to Section
271 to resolve the line sharing issue. Id. at 7. Moreover, according to BellSouth, line sharing is
not a checklist 4 item under § 271. Id. Presented with each side of the argument on the line
sharing 1ssue, the TRA issued an order which seemingly does not resolve the issue, but rather,
states that the 271 issue needs “clarification.” Order at 7.

One FCC Order cited by the Authority as having the potential to “provide clarification”
as to whether BellSouth must provide line sharing under Section 271 has now been released.
The FCC released its Order in In the Matters of> Petition for Forbearance of the Verizon
Telephone Companies Pursuant to 47 U.S.C. § 160(c), SBC Communications Inc.’s Petition for
Forbearance Under 47 U.S.C. § 160(c), Qwest Communications International Inc Petition for
Forbearance Under 47 U.S.C. § 160(c), BellSouth Telecommunications, Inc. Petition for
Forbearance Under 47 U.S.C. § 160(c), WC Docket Nos. 01-338, 03-235, 03-260, 04-48 on
October 27, 2004 (“Forbearance Order”) (attached as Exhibit A). The Forbearance Order did in
fact clarify the 1ssue.

First, the FCC found that, pursuant to the Triennial Review Order®, the Section 271
competitive checklist imposes a separate set of obligations relating to the offering of local
switching, local loops, transport, and databases and signaling. The FCC summarized its decision

1n the Forbearance Order as follows:

3 See, e g, Covad’s filings 1n the docket made on September 16, 2004, September 24, 2004, December 2, 2004, and
Apnl 8, 2005

* Report and Order and Order on Remand and Further Notice of Proposed Rulemaking (FCC-03-36) In the Matter
of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, et al , CC Docket No
01-338, et al, Federal Communications Commission (“FCC”) 03-36 (rel Aug. 21, 2003), (“Trienmal Review
Order” or “TRO™)
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Specifically, the Commission considered the relationship between
checklist item two (which references section 251) and checklist
items four through six and ten (which do not). The Commission
concluded that checklist items four through six and ten constitute a
distinct statutory basis for the requirement that BOCs provide
competitors with access to certain network elements that does not
necessarily hinge on whether those elements are included among
those subject to section 251(c)(3)’s unbundling requirements.
Accordingly, the Commission stated that even 1f it concluded that
requesting telecommunications carriers are not “impaired” without
access to one of those elements under section 251, section 271
would still require the BOC to provide access.’

Second, in the Forbearance Order, the FCC did not grant — by implication or otherwise —
forbearance from line sharing because forbearance from line sharing was never requested. The
FCC Order repeatedly provides a list of the elements from which the FCC is forbearing and line

sharing is not on the list:

In this Order, we forbear from enforcing the requirements of
section 271, for all four petitioners (the Bell Operating Companies
(BOCs)), with regard to the broadband elements that the
Commission, on a national basis, relieved from unbundling in the
Triennial Review Order and subsequent reconsideration orders
(collectively, the ‘Triennial Review’ proceeding’). These elements
are fiber —to-the home loops (FTTH loops), fiber-to-the-curb loops
(FTTC loops), the packetized functionality of hybrid loops, and
packet switching (collectively, broadband elements).

For the reasons described below, we grant all BOCs forbearance
from section 271’s independent access obligations with regard to
the broadband elements the Commission, on a national basis,
relived from unbundling under section 251: FTTH loops, FTTC
loops, the packetized functionality of hybrid loops, and packet
switching.

3 Forbearance Order at 9 7 (footnotes omutted)
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As discussed below, we find that the BOCs have demonstrated that
they satisfy the criteria set forth in section 10 with respect to the
broadband elements for which the Commission provided
unbundling relief on a national basis in the Triennial Review
proceeding: FTTH loops, FTTC loops, the packetized
functionality of hybnid loops, and packet switching.

* % 3k

Moreover, we find that section 10(a)’s three-pronged test for
forbearance has been met with respect to section 271(c)(1)}(B)’s
independent access obligation for FTTH loops, FTTC loops, the
packetized functionality of hybrid loops, and packet switching for
all of the affected BOCs to the extent such broadband elements

were relived of unbundling on a national basis under section
251(c).

The FCC repeatedly explains — as it is statutorily obliged’ to do — that it is granting

8 There is no

forbearance to encourage the RBOCs to build next-generation fiber facilities.
mention in the Order of any considerations related to legacy copper networks carrying line
sharing. The statement made by Chairman Michael Powell makes it clear that the FCC’s

Forbearance Order relieves “271 unbundling obligations for fiber-based technologies — and not

copper based technologies such as line sharing.”

¢ Forbearance Order, 99 1, 12, 19, and 37.
747USC §160 (c) (“The Commussion .  shall explain its decision 1 writing )
¥ Forbearance Order, 1M 6, 12, 20, 21, 24, 25, 27, 31 and 34.

° Statement of Michael K Powell, Re Petition Jfor Forbearance of the Verizon Telephone Companies Pursuant to
47 USC § 160(c), SBC Communications Inc ’s Petition for Forbearance Under 47 US C § 160(c), Qwest
Communications International Inc  Petiion for Forbearance Under 47 USC § 1 60(c), BellSouth
Telecommunications, Inc Petition for Forbearance Under 47 US C § 160(c), WC Docket Nos 01-338, 03-235, -

3-260, 04-48, released October 27, 2004 (emphasis added) (“Chairman Powell’s Statement™) (attached hereto as
Exhibit B)
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The warring statements issued by Commissioner Martin and Chairman Powell in the
docket did make one thing clear: Line sharing is a 271 obligation. Chairman Powell’s statement
says the FCC did not remove 271 obligations for line sharing,lo and Commissioner Martin’s
statement—though manifestly incorrect as will be shown below—does get at least one thing
right: it 1s based upon the clear premise that line sharing is a 271 obligation of ongoing force
unless and until the FCC grants a petition for forbearance should one ever be filed. If, as
BellSouth asserts, line sharing never was a 271 element, there would be no 271 obligation from
which to forbear nor any need to clarify that the FCC was not “removing 271 unbundling
obligations” for line sharing,

Additionally, while one would think BellSouth would want a definitive statement as to its
line sharing obligations, BellSouth did not request clarification of the FCC’s Order for its own
Forbearance Petition. Covad suggests that 1s because BellSouth knew what the FCC’s answer
would be as Chairman Powell expressly clanfied'' that the FCC’s Forbearance Order relieves
“271 unbundling obligations for fiber-based technologies — and not copper based technologies
such as line sharing.”'? This is especially true because on November 5 — more than one week
after Commissioner Martin expressed his “belief” that the FCC granted forbearance from line

sharing — the FCC released an Order again stating that “On October 27, 2004, the Commission

Chairman Martin also released a statement (attached as Exhibit C), which expressed lis belief that the
Forbearance Order, through its silence, granted forbearance as to line sharing According to Commuissioner
Martin, line sharing was included m the forbearance request and “because the Commussion’s decision fails to deny
the requested forbearance relief with respect to line sharing, 1t 1s therefore deemed granted by default under the
statute ” As this brief shows, however, Commussioner Martin’s assertions are wrong as a matter of law

19 Chairman Powell’s Statement, attached as Exhibit B
"' The Chairman 1ssued a revised statement (Exhibit B) following the release of a statement from Commissioner
Martin (attached as Exhibit C) expressing Commissioner Martin’s belief that the Forbearance Order, through 1its

silence, granted forbearance as to lne sharing

2 Chairman Powell’s Statement, attached as Exhibit B
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released an order granting SBC’s petition to the extent that it requested forbearance with respect
to broadband network elements, specifically fiber-to-the-home loops, fiber-to-the-curb loops, the
packetized functionality of hybrid loops, and packet switching.”13 Once again, line sharing is not
on the list of “broadband elements” for which the FCC granted forbearance. Far from supporting
BellSouth’s position in this docket, the statements of Chairman Powell and Commissioner
Martin demonstrate that BellSouth’s position is—and has always been—wrong: there is indeed a
continuing RBOC obligation to provide CLECs with line sharing in accordance with Section 271
of the Act."

The truth is, as Covad has always asserted, that line sharing is a 271 obligation from
which the FCC may forbear, and the Chairman of the FCC has made it abundantly clear that the
FCC did not forbear from enforcing BellSouth’s obligation to provide access to line sharing.
The express language of the Order, the substance of the Order, a follow-on Order, and the
Chairman himself, all make it clear that the Forbearance Order only addresses fiber based
technologies — and not line sharing. Thus, nothing has changed—BellSouth remains obligated to

provide line sharing under Section 271.

2) The TRA Has Subject Matter Jurisdiction Over the Rates. Terms. and Conditions
of Access to Line Sharing in this Proceeding.

The TRA should affirm its junisdiction under 47 U.S.C. § 252 to establish the rates, terms

and conditions for line sharing. The plain language of the Act is quite clear that state

13 Order, In the Matter of SBC Communications Inc.’s Petition for Forbearance Under 47 US C §160(c) from
Application of Section 271, WC Docket No. 03-235, DA 04-3532, Released November 5, 2004, q 2.

'* Notably, the Kentucky Public Service Commussion had previously found that BellSouth did not have a 271
obligation to provide line sharing arrangements. The Commussion, however, issued an Order on November 30,
2004, granting a rehearing on the matter based on the FCC’s Forbearance Order and the conflicting statements of
Chairman Powell and Commissioner Martin The Kentucky Public Service Commussion’s November 30, 2004,
Order was previously filed 1n this docket on December 2, 2004,
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commissions enjoy jurisdiction in the first instance over establishing the rates, terms and
conditions of access to elements provided by RBOCs to CLECs pursuant to Section 271.
Specifically, Section 271(c)(2)(A) provides that state commissions enjoy such jurisdiction by
virtue of their authority to regulate the terms of interconnection agreements and Statements of
Generally Available Terms (SGATSs) pursuant to Section 252."° As the terms of Section 271
make clear, a Bell company can meet the requirements of Section 271 only if it offers

»l6

“interconnection and access” " set forth 1n interconnection agreements approved by the relevant

»18 meets the

state commission under Section 252,l7 and “such access and interconnection
requirements of the competitive checklist — including checklist item 4 (which includes line
sharing).

Indeed, if the FCC revoked BellSouth’s 271 authority in a state, and the FCC was
presented with a new § 271 application by BellSouth, then the FCC would require BellSouth to
have interconnection agreements approved by a state commission under § 252 — including the
rates, terms and conditions for all the checklist items, including loops, transport and switching

required under 271 independently of Section 251 (checklist items 4, 5 and 6)."”” The Act is clear

about the requirements for application — Section 252 interconnection agreements providing the

'S See 47U S C § 271(c)(2)(A)

47U C §271(c)2)(A)Q).

"7 See 47US C §271(c)(1) and (2)

¥ 47U.S C §271(c)(2)(A)(11) (emphasis added)

' The FCC has dismissed § 271 applications and determined that a BOC failed to comply with the checklist if the
BOC relied on an agreement that was not binding or had not been approved by the state commission. See, e g,
Application by Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as amended, to
Provide In-Region, InterLATA Services in Michigan, CC Docket No 97-1, Order, 12 FCC Red 3309, 922 (1997),
see also Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as
amended, to Provide In-Region, InterLATA Services in Michigan, CC Docket No. 97-137, Memorandum Opinion
and Order, 12 FCC Rcd 20543, 20700, 99 25 & 71 (1997) (subsequent history omutted).
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competitive checklist elements.”> BellSouth cannot deny this fact. Because the offering of 271
elements in a 252 agreement is a condition for approval, and such conditions continue after
approva12', states still maintain Section 252 jurisdiction over Section 271 elements.

Besides Tennessee, a number of states have established rates for Section 271 elements or
otherwise determined that such rates should be included in interconnection agreements, including

24 and Missouri®®> An ALJ arbitrator in Oklahoma also

Ilhn01s,22 Maine,23 New Hampshire.
recently held that § 271 rates and terms should be included in § 252 interconnection

agreements.”®

CONCLUSION

For the foregoing reasons, the TRA should reconsider the Order issued July 20, 2005.
The TRA should directly find that BellSouth has a Section 271 obligation to provide line sharing

and establish a just and reasonable rate for line sharing in this proceeding.

47 U.S.C §271(c)(1)(A) et seq.
2 47USC §271(d)6)

22 See XO Ilhnois Petition for Arbitration of an Amendment to an Interconnection agreement with lllinois Bell
Telephone Company Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, Docket No 04-
0371, Amendatory Arbitration Decision, at 66-67 (Il Commerce Comm. Oct. 28, 2004)

B Verizon Maine Proposed Schedules, Terms, Conditions and Rates for Unbundled Network Elements and

Interconnection (PUC 20) and Resold Services (PUC 21), Docket No 2002-682, Order Part II, at 19-20 (Me
PUC Sept. 3, 2004).

# Proposed Revisions to Taryff NHPUC No 84 (statement of Generally Available Terms and Conditions), Petition
Jor Declaratory Order re Line Sharing, DT 03-201, 04-176, Order Following Briefing, Order No 24,442, at 50
(NH P U.C. Mar 11, 2005).

5 Southwestern Bell Telephone, L P, d/b/a SBC Missouri’s Petition Jor Compulsory Arbutration of Unresolved
Issues for a Successor Interconnection Agreement to the Missour: 271 Agreement (“M2A"), Case No TO-2005-
0336, Arbitration Order, at 28-30 (Mo. PSC July 11, 2005)

% Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L P d/b/a SBC Oklahoma
under Section 252(B)(1) of The Telecommunications Act of 1996, Cause No PUD 200400497, Written Report of
the Arbitrator at 199 (Okla Corp Comm May 2005)
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Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

o Al é//,//a/\

Henry Walker

1600 Division Stfeet, Suite 700
P.O. Box 340025

Nashville, Tennessee 37203
(615) 252-2363

Gene Watkins

Senior Counsel

Covad Communications Company
1230 Peachtree St., N.E., 19th Floor
Atlanta, GA 30309

(404) 942-3492
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded
via U.S. Mail, postage prepaid, to:

Guy M. Hicks

BellSouth Telecommunications, Inc.
333 Commerce Street, Ste. 2101
Nashwville, TN 37201-3300

James Murphy

Boult, Cummings, Conners & Berry
1600 Division Street, Ste. 700
Nashville, TN 37203

Ed Phillips

United Telephone —Southeast
1411 Capitol Blvd.

Wake Forest, NC 27587

H. LaDon Baltimore

Farrar & Bates

211 7" Avenue North, Ste. 320
Nashville, TN 37219-1823

John Heitmann

Kelley, Drye & Warren

1900 19 Street NW, Ste. 500
Washington, DC 20036

Charles B. Welch

Farris, Mathews, et al.

618 Church Street, Ste. 300
Nashville, TN 37219

Dana Shafer

XO Communications, Inc.
105 Malloy Street, Ste. 100
Nashville, TN 37201

on this the 5 day of August, 2005. L /

Henry M Walky
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Federal Communications Commission FCC 04-254

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matters of )

)
Petition for Forbearance of the Verizon Telephone )
Companies Pursuant to ) WC Docket No. 01-338
47U.S.C. § 160(c) )

)
SBC Communications Inc.’s Petition for ) WC Docket No. 03-235
Forbearance Under 47 U.S.C. § 160(c) )

)
Qwest Communications Intemnational Inc. Petitton ) WC Docket No. 03-260
for Forbearance Under )
47 U.S.C. § 160(c) )

)
BellSouth Telecommunications, Inc. ) WC Docket No. 04-48
Petition for Forbearance Under )
47 U.S.C. § 160(c) )

MEMORANDUM OPINION AND ORDER

Adopted: October 22, 2004 Released: October 27, 2004

By the Commussion: Chairman Powell, Commussioners Abernathy, and Martin 1ssuing separate statements;
Commussion Adelstein concurring 1n part, dissenting in part and 1ssuing a statement; Commussioner Copps
dissenting and 1ssuing a statement.

I INTRODUCTION

1 In this Order, we forbear from enforcing the requirements of section 271, for all four petitioners
(the Bell Operating Companies (BOCs)), with regard to the broadband elements that the Commussion, on
a national basis, relieved from unbundling in the Triennial Review Order and subsequent reconsideration
orders (collectively, the “Triennial Review proceeding™). These elements are fiber-to-the-home loops
(FTTH loops), fiber-to-the-curb loops (FTTC loops), the packetized functionality of hybnd loops, and
packet switching (collectively, broadband elements).! We therefore grant the Venizon Petition’ and
BellSouth Petition,’ and grant in part the SBC Petition* and Qwest Petition.’

'These elements are defined 1n our Triennial Review Order, Trienmal Review MDU Reconsideration Order, and
Trienmal Review FTTC Reconsideration Order See Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Deployment of Wireline Services Offering Advanced Telecommunications

Capability, CC Docket Nos. 01-338, 96-98, 98-147, Report and Order and Order on Remand and Further Notice of
(continued )
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2. Inits petition, Verizon requests that the Commuission forbear from applying the independent
section 271 unbundling obligations enumerated 1n the Trienmal Review proceeding to the broadband
elements the Commussion removed from unbundling under section 251.° BellSouth seeks “the same
relief requested by Verizon in its Petition for Forbearance.”’ The SBC and Qwest petitions request
broader relief, essentially asking the Commussion to forbear from applying the independent access
obligations of section 271 to all network elements that the Commussion determined need not be
unbundled under section 251.

II. BACKGROUND

3. Statutory Requirements. The Telecommunications Act of 1996° requires that incumbent local
exchange carners (incumbent LECs) provide unbundled network elements (UNEs) to other

(Continued from previous page)
Proposed Rulemaking, 18 FCC Rcd 16978 (2003) (Trienmial Review Order), corrected by Errata, 18 FCC Rcd
19020 (2003) (Trienmal Review Order Errata), vacated and remanded in part, aff’d in part, United States Telecom
Ass'nv FCC, 359 F.3d 554 (D.C. Cir. 2004) (USTA II); Order on Reconsideration, FCC 04-191 (rel. Aug. 9, 2004)
(Trienmal Review MDU Reconsideration Order), Order on Reconsideration, FCC 04-248 (rel. Oct. 18, 2004)
(Trienmial Review FTTC Reconsideration Order) In response to the D.C. Circuit’s vacatur of certain Triennial
Review Order unbundling rules, the Commussion 1ssued an Interim Order and NPRM, setting forth a six-month
interim unbundling framework with respect to those network elements, and seeking comment on permanent
unbundhing rules that would respond to the USTA /I decision Unbundled Access to Network Elements, Review of
the Section 251 Unbundhing Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC
Docket No. 01-338, Order and Notice of Proposed Rulemaking, FCC 04-179 (rel Aug. 20, 2004) (/nterim Order
and NPRM).

ZSee Letter from Susanne A Guyer, Senior Vice President, Federal Regulatory Affairs, Venzon, to Michael Powell,
Chairman, and Kathleen Abernathy, Kevin Martin, Michael Copps and Jonathan Adelstein, Comnussioners, FCC,
CC Docket No. 01-338 (filed Oct. 24, 2003) (Verizon Oct. 24 Ex Parte Letter or Verizon Revised Petition);
Comnussion Establishes Comment Cycle for New Verizon Petition Requesting Forbearance from Application of
Section 271, Public Notice, 18 FCC Red 22795 (2003) (subsequent history omutted) (Verizon Revised Petition
Public Notice)

3BellSouth Telecommunications, Inc Petition Jor Forbearance, WC Docket No. 04-48 (filed Mar. 1, 2004)
(BellSouth Petition)

‘SBC Communications Inc 's Petition Jor Forbearance Under 47 U S C § 160(c), WC Docket No. 03-235 (filed
Nov 6, 2003) (SBC Petition)

SOwest Communications International Inc. Petition Jor Forbearance Under 47 U S C § 160(c), WC Docket No 03-
260 (filed Dec 18, 2003) (Qwest Petition)

®Although Venizon’s Petition was ambiguous with regard to the exact scope of the relief requested, later submssions
by Venzon clanfy that Verizon 1s requesting forbearance rehef only with respect to those broadband elements for
which the Comnussion made a national finding relieving incumbent LECs from unbundling under section 251(c)
See Venizon Revised Petition; Letter from Dee May, Vice President — Federal Regulatory, Verizon to Marlene H
Dortch, Secretary, FCC, CC Docket Nos. 01-337, 01-338, 02-33, 02-52, Attach. at 1-8 (filed Mar 26, 2004)
(Venizon Mar. 26 Ex Parte Letter).

"BeliSouth Petition at I.

*Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat 56. The 1996 Act amended the Communications
Actof 1934,47U S C. § 151 et seq We refer to these Acts collectively as the “1996 Act” or the “Act.”
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telecommunications carriers. In particular, section 251(c)(3) requires incumbent LECs to provide to
requesting telecommunications carriers “nondiscriminatory access to network elements on an unbundled
basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory 1n accordance with ... the requirements of this section and section 252.” Section
251(d)(2) of the Act describes two standards that the Commussion should use 1n determining which
network elements must be made available to requesting telecommunications carriers '® For network
elements that are not proprietary in nature, section 251(d)(2)(B) requires the Commussion to determine
“at a minimum, whether ... the failure to provide access to such network elements would impair the
ability of the telecommunications carrier seeking access to provide the services that 1t seeks to offer.”"!
The Commussion has determined that most network elements (including the elements at issue) are
nonproprietary 1n nature, and are thus governed by the section 251(d)(2)(B) “impair” standard.

4. Section 271 establishes both the procedures by which a BOC may apply to provide interLATA
SErvices 1n 1ts in-region states and the substantive standards by which that apphication must be judged. In
particular, section 271(c)}(2)(B) of the Act requires the BOCs to satisfy a fourteen point “competitive
checklist” of access and interconnection requirements demonstrating that the local market is open to
competition before they are permitted to provide in-region, interLATA services.'> The section 251(c)
obligations are referenced and mcorporated as obligations of the BOCs under checklist item number
two > Four of the other checklist items require BOCs to provide competitors with “unbundled” access to
specific network elements." Specifically, item four of the competitive checklist requires the BOCs to
provide competitive providers with access to local loop transmission from the central office to the
customer’s premises '° Item five requires the BOCs to provide access to local transport from the trunk
side of a wireline local exchange carrier switch.' Item six requires the BOCs to provide access to local
switching'” and 1tem ten requires the BOCs to provide nondiscriminatory access to databases and
associated signaling.'®

5. Triennial Review Proceeding. The Commission last year released the Trienmal Review Order,'
which reexamined the 1ssues presented in implementing the unbundling requirements of section 251 of
the Act. The Commission redefined the “impair” standard governing which nonproprietary network

*47 U.S.C § 251(c)(3).

Y47 US C §251(d)Q2)

47 U S C. § 251(d)(2)(B).

247U S C §271(c)2XB).

P47 U S.C § 271(c)(2)(B)ii)

47 U.S.C. § 271(c)2)(B)(iv), (v), (vi), (x)
47U S C §271(c)2XB)Xiv)

47 U.S C § 271(c))UBYV).

47 U.S.C. § 271(c)(2)(B)(Wy).

47U S C §271(c))B)X)

"See generally Trienmal Review Order, 18 FCC Red 16978.
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elements the incumbent LECs should be required to unbundle under section 251(c)(3). The
Commussion concluded that a requesting telecommunications carrier is impaired when lack of access to
an tncumbent LEC network element poses barriers to entry, including operational and economic barrers
that are likely to make entry into a market uneconomic.”’ In considering whether the sum of the barriers
to entry was likely to make entry uneconomic, the Commission made clear that it is necessary to take mnto
account any countervailing advantages that a requesting carrier may have.”> With regard to loops,
transport, switching and signaling/databases, the Commussion, while limiting access to certain aspects of
the elements, did find varying degrees of impairment and continued to require some unbundling of all of
the elements at 1ssue.”

6. The Commission distinguished new fiber networks used to provide broadband services for the
purposes of 1ts unbundling analysis. Specifically, the Commussion determined, on a national basis, that
mncumbent LECs do not have to unbundle certain broadband elements, including FTTH loops 1n
greenfield situations, broadband services over FTTH loops in overbuild situations, the packetized portion
of hybnd loops, and packet switching.** The Commussion based its determinations with regard to these

OTrienmial Review Order, 18 FCC Red at 17021-8S, paras. 61-169, corrected by Trienmial Review Order Errata, 18
FCC Rcd at 19020, paras 5-6.

! Trienmal Review Order, 18 FCC Rcd at 17035, para. 84

2y

PRegarding loops for mass market customers, the Commssion held that incumbent LECs are requtred to offer
unbundled access to stand-alone copper loops, line sphtting and subloops for the provision of narrowband and
broadband services. Trienmal Review Order, 18 FCC Rcd at 17128-32, paras. 248-54, corrected by Trienmal
Review Order Errata, 18 FCC Rcd at 19020-21, paras 9-10 The Comnussion also required mcumbent LECs to
offer unbundled access to hybrid/copper loops for narrowband services. /d at 17153-54, paras 296-97 For
enterpnise customer loops, the Commusston required incumbent LECs to offer unbundled access to dark fiber loops,
DS3 loops and DS1 loops subject to more granular reviews by the state commussions /d at 17155-83, paras 298-
342, corrected by Triennial Review Order Errata, 18 FCC Red at 19021, paras. 12-13. The Commusston further
ruled that incumbent LECs must provide unbundled access to dark fiber, DS3 and DS1 dedicated transport subject to
more granular reviews by state commussions. /d. at 17199-237, paras. 359-418, corrected by Triennial Review
Order Errata, 18 FCC Red at 19021, para. 15. With regard to switching for mass market customers, the
Commussion found that competing carriers are impaired without unbundled incumbent LEC local circuit switching
because of barriers associated with the incumbent LEC hot cut process. /d at 17265-85, paras. 464-85, corrected by
Triennial Review Order Errata, 18 FCC Red at 19021, paras. 17-18. The Commussion therefore asked the state
comnussions to approve loop cut-over processes that accommodate high volume cut-overs, or make detailed findings
demonstrating that such a process 1s not necessary /d. at 17286-90, paras 487-92. The state commussions were also
asked to determne whether there 1s any other impairment in a particular market and whether such impairment can be
cured by requining unbundled switching on a rolling basis, rather than making unbundled switching available for an
indefimte period of time. /d at 17310-12, paras. 521-24. The Commusston determuned that both unbundled
signaling and call-related databases must be unbundled for competitive carners that are purchasing the incumbent
LEC’s local circuit switching. /d at 17323-34, paras. 542-60

*For FTTH loops, the Commussion relieved incumbent LECs from unbundling FTTH loops 1n greenficld situations.
In overbuild circumstances, the Commission required incumbent LECs to either keep the existing copper loop for
competitive use, or provide unbundled access to a 64 kbps transnussion path. However, incumbent LECs are
relieved from any requirement to unbundle broadband services over overbuild FTTH loops. /d at 17142-45, paras.
273-77. As discussed below, the Commussion extended the FTTH unbundling relief imtially to FTTH loops serving
predormunantly residential MDUs, and then to FTTC loop facilities, as well See infra nn. 27-28 and accompanying

text. The Comrmussion also relieved incumbent LECs from the requirement to unbundle the next generation,
(continued ...)
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elements on the impairment standard and the requirement of section 706 of the 1996 Act to provide
mcentives for all carriers, including the ncumbent LECs, to invest in broadband facihties.”® The
Commussion concluded that although 1t was relying on its impairment standard in deterrmming whether
these elements should be subject to unbundling, 1t had discretion under its section 251(d)(2) “at a
minimum” authority to consider other factors.”® Accordingly, the Commussion considered the statutory
goals outlined 1n section 706 1n concluding that those broadband elements would not be subject to
unbundling nationwide. In the Triennial Review MDU Reconsideration Order, the Commussion
determined that these same section 706 considerations justified extending the Trienmal Review Order’s
FTTH unbundling relief to encompass FTTH loops serving predominantly residential multiple dwelling
umts (MDUs).? In the subsequent Triennial Review FTTC Reconsideration Order, the Commission
found that the FTTH analysis applied to FTTC loops, as well, and granted the same unbundling relief to
FTTC as apphed to FTTH.%

7. The Commussion also considered the relationship between sections 251 and 271 of the Act.
Specifically, the Commission considered the relationship between checklist item two (which references
section 251) and checklist items four through six and ten (which do not). The Commussion concluded
that checklist items four through six and ten constitute a distinct statutory basis for the requirement that
BOC:s provide competitors with access to certain network elements that does not necessanly hinge on
whether those elements are included among those subject to section 251(c)(3)’s unbundling
requirements 2’ Accordingly, the Commussion stated that even 1f it concluded that requesting
telecommunications carriers are not “impaired” without access to one of those elements under section
251, section 271 would st1ll require the BOC to provide access.’® However, under that circumstance, the
pricing standard would not be determined under section 252(d)(1), but would be governed by the “just
and reasonable” standard established under sections 201 and 202.*'

8. The Umited States Court of the Appeals for the District of Columbia Circuit recently reviewed
the Commission’s conclusions in the Triennial Review Order.”* Although the court vacated and
remanded many of the Commission’s impairment findings, including those relating to mass market

(Continued from previous page)
packetized capabilities of their hybrid loops for the provision of broadband services to the mass market. /d. at
17149-53, paras 288-95. Fimally, the Commission found that competitve LECs were not impaired without
unbundled access to packet switching, and declined to require the incumbent LECs to unbundle such facilities. /d, at
17321-23, paras 537-41, corrected by Triennial Review Order Errata, 18 FCC Rcd at 19022, para. 26

®Trienmal Review Order, 18 FCC Red at 17125-27, paras. 242-44.
*Id at 17121, para. 234.

Triennial Review MDU Reconsideration Order, paras. 7-9
®Trienmal Review FTTC Reconsideration Order, paras 9-19

PTrienmal Review Order, 18 FCC Rcd at 17382-91, paras. 649-67, corrected by Triennial Review Errata, 19 FCC
Rcd at 19022, paras 30-33

*/d at 17384, para. 653

31d at 17386-89, paras 656-64, corrected by Triennial Review Order Errata, 18 FCC Red at 19022, paras. 32-33
*2See generally USTA 11,359 F.3d 554.
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switching and local transport, the court affirmed the Commission’s decisions to relieve incumbent LECs
from broadband unbundhing obligations.*® The court also affirmed the Commission’s conclusions related
to the section 271 obligations.>*

9. Petitions for Forbearance. Durning the pendency of the Triennial Review proceeding described
above, Venzon filed a petition requesting that the Commussion forbear from applying items four through
six and ten of the section 271 checklist once the corresponding elements no longer need to be unbundled
under section 251(d)(2).” Immediately prior to the Commission’s statutory deadline to rule on its
petition, Verizon submitted a letter requesting that the Commussion limit the pending forbearance petition
to the broadband elements that the Commission found on a national basis in the Triennial Review
proceeding do not have to be unbundled under section 251.* The Commussion denied that petition,”” and
Verizon sought judicial review of the Commission’s order. In an opinion released in July 2004, the
Court of Appeals for the D.C. Circuit found that the Commussion had failed adequately to explain its
decision not to grant Verizon’s original petition, and remanded the matter to the Commussion.®

10. BellSouth, SBC and Qwest then filed petitions seeking simular relief to that sought by Venizon.
While BellSouth seeks forbearance from the same broadband elements as sought by Venzon,” SBC and
Qwest request forbearance from the section 271 independent access obligation for all elements—both
narrowband and broadband—that are not required to be unbundled under section 251(d)(2).* SBC and
Qwest argue that once an element no longer meets the section 251(d)(2) standard for unbundling,
forbearance with respect to the parallel checklist item 1s required by section 10.*' SBC and Qwest further
maintamn that the rationale for forbearance 1s especially persuasive with regard to the broadband elements
the Commussion relieved from unbundling in the Triennial Review proceeding.®

11. Forbearance Standard. The goal of the Telecommunications Act of 1996 is to establish “a pro-
competitive, de-regulatory national policy framework.” An integral part of this framework 1s the
requirement, set forth in section 10 of the 1996 Act, that the Commussion forbear from applying any :

¥id at 578-85
*Id at 588-90.

*Petition for Forbearance of the Verizon Telephone Compamies Pursuant to 47 US C § 160(c), CC Docket No 01-
338 (filed July 29, 2002).

**Venizon Revised Petition.

¥Verizon Revised Petition Public Notice

*Verizon T elephone Companies v FCC, 374 F.3d 1229 (D.C. Cir. 2004).
¥BellSouth Petition at 1.

“’SBC Petition at 4-8; Qwest Petition at 3-14.

“'SBC Petition at 5-6; Qwest Petition at 11-13

“’SBC Petition at 8-14, Qwest Petition at 14-15.

“Jomt Explanatory Statement of the Commuttee of Conference, S Conf Rep No. 230, 104th Cong, 2d Sess 113
(1996).
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provision of the Act, or any of the Commussion's regulations, 1f the Commussion makes certain specified
findings with respect to such provisions or regulations.* Specifically, the Commussion 1s required to
forbear from any statutory provision or regulation 1if it determnes that: (1) enforcement of the regulation
1s not necessary to ensure that charges and practices are just and reasonable, and are not unjustly or
unreasonably discriminatory; (2) enforcement of the regulation 1s not necessary to protect consumers;
and (3) forbearance 1s consistent with the public interest.* In making such determmations, the
Commussion must also consider pursuant to section 10(b) “whether forbearance from enforcing the
provision or regulation will promote competitive market conditions.” Section 10(d) specifies, however,
that “[e]xcept as provided in section 251(f), the Commission may not forbear from applying the
requirements of section 251(c) or 271 . . . unul 1t determines that those requirements have been fully
implemented.”*

II1. DISCUSSION

12. For the reasons described below, we grant all BOCs forbearance from section 271°s independent
access obligations with regard to the broadband elements the Commission, on a national basis, relieved
from unbundling under section 251: FTTH loops, FTTC loops, the packetized functionality of hybrnid
loops, and packet switching. As required by section 10, we forbear from applying the section 271 access
obligations to those broadband elements to the same extent that the Commussion relieved those elements
from unbundling under section 251(c)(3) 1n the Triennial Review proceeding.’’ In amving at this
determination, we find that the checklist portion of section 271 has been “fully implemented” in all
states, and that the three-pronged forbearance test has been met with respect to these broadband elements.
With regar:is to SBC’s and Qwest’s broader forbearance requests, we decline to address those 1ssues 1n
this Order.

A. “Fully Implemented”

13. As a threshold matter, we must consider whether section 10(d) prohibits the forbearance sought
by the BOCs 1n this proceeding. As stated above, section 10(d) prohibits the Commission from
forbearing from the requirements of section 271 until 1t determines that those requirements have been
“fully implemented.” In our recent order denying Verizon’s forbearance petition from the separate
operating, installation, and maintenance functions of section 272 (OI&M Order),” the Commussion

47 U.S.C § 160(a)
$47USC §160
*47US C §160(d)

“"The forbearance relief granted in this Order 1n no way meodifies the obhigations of the BOCs under section 251(c) to
continue to provide access to UNEs as specified m the Triennial Review Order For example, in the /nterim Order
and NPRM, the Commussion established six-month, internnm unbundhing rules /nterim Order and NPRM, paras 18-
29

“*We note that the one-year statutory period for considenng these requests runs to November 5, 2004 with respect to
SBC, and December 17, 2004 with respect to Qwest :

47 U.S.C § 160(d).

%See Petition of Verizon for Forbearance from the Prohibition of Sharing Operating, Installation, and Maintenance
Functions Under Section 53.203(a)(2) of the Commussion’s Rules, CC Docket No. 96-149, Memorandum Opinion
(continued .)
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concluded that the section 272 separate affihate requirements, which are referenced 1n section 271(d), are
not “fully implemented” until three years after a BOC has obtaimed section 271 authority to provide in-
region interLATA services in a particular state.” In arnving at that conclusion, the Commussion noted
that section 272 specifically requires that the BOCs maintain the separate affihiate structure for at least
three years after grant of a section 271 application 1n a particular state.”?

14. AT&T argues that the OI&M Order prohibits the Commussion from finding that section 271 1s
fully implemented until a mimimum of three years after long distance authority has been granted 1n a
particular state.”®> Other commenters have argued that the Commission should adopt a market-based test
and only find section 271 “fully implemented” when markets are deemed competitive.* The BOCs
counter that the checklist of section 271 has already been determined to be “fully implemented” because
the BOCs have received section 271 authority n all of their states.*

15. We find that the checklist portion of section 271(c) is “fully implemented” once section 271
authority 1s obtained 1n a particular state. Accordingly, because the BOCs have obtained section 271
authonty 1n all of therr states, we find that the checklist requirements of section 271(c) are “fully
implemented” for purposes of section 10(d) throughout the United States.

16. This interpretation 1s the most reasonable reading of the statute. Once the checklist requirements
have been met and the BOC 1s granted authority to provide interLATA services under section 271(d),
there 1s nothing further the Commussion or the BOC needs to do in order to implement the checklhist
Certainly, the Commussion contiues to have enforcement authority under section 271(d)(6), but this
assumes that the checklist has been implemented and that the BOC has received section 271 authonty in
a given state  This determnation is consistent with the language n section 271(d)(3)(A)(1) stating that a
BOC has met the requirements of section 271(c)(1) if among other obligations it has “fully implemented”
the competitive checklist.’® It is the most logical interpretation that the words “fully implemented”
would have the same meaning when used 1n section 271, as when referring to section 10(d)’s requirement
that section 271 be “fully implemented” prior to forbearance.

17. Accordingly, we reject suggestions by commenters that section 271(c)(1)(B) is only “fully
implemented” once a certain competitive threshold in the market has been met. By interpreting the “fully
implemented” language to include competitive thresholds, we would be creating inquiries redundant with
those forbearance requirements, since section 10(b) of the Act already requires the Commussion to

(Continued from previous page)
and Order, 18 FCC Rcd 23525 (2003) (OI&M Order).

$'01&M Order, 18 FCC Red at 23530, para. 7 The Comnussion also mitiated a rulemaking regarding the “operate
independently” requirement of section 272 See Section 272(b)(1)’s “Operate Independently” Requirement for
Section 272 Affiliates, WC Docket No. 03-228, Notice of Proposed Rulemaking, 18 FCC Red 23538 (2003)

201&M Order, 18 FCC Red at 23529-30, para 6
$See, e g., AT&T Comments at 11 (Venizon Petition).

*See, e g, MCI Comments at 18 (Venzon Peniion); PACE Coalition Comments at S (Verizon Petition), Sprint
Comments at 8-9 (Venzon Petiion), Covad Comments at 6 (Verizon Petition).

Verizon Reply at 26-29, SBC Petition at 8; Qwest Petition at 17-18
*See 47 U.S C. § 271(d)(3)(A)(1)
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consider the competitive market conditions, including whether a grant of forbearance will enhance
competition 1n making 1ts determination.”’ Instead, we believe section 10(d) 1s reasonably interpreted as
a threshold standard, limiting the Commussion from granting forbearance until 1t has determined that the
BOC satisfies the section 271(c) competitive checklist.

18. Our finding in the O/&M Order regarding application of section 10(d) to section 272 in no way
prevents us from reaching this conclusion Indeed, the Commuission specifically stated in the OI&M
Order that 1ts determination with regard to section 272 does not address whether any other part of section
271, such as the section 271(c) competitive checklist, is “fully implemented.””® The “fully implemented”
language of section 10(d) must be read in light of the particular requirements at 1ssue, and section 272
requirements are distinct from the other requirements of section 271: the separate affiliate obligations of
section 272 continue for at least a three-year period after the BOC 1s authorized to provide interLATA
telecommunications services under section 271(d), while the section 271(c) competitive checklist lacks
any such statutonly mandated timeframe. Accordingly, we conclude that the “fully implemented”
standard that we have applied to section 272 should not be applied to the checklist obligation of section
271(c).

B. Forbearance from Section 271 Independent Access Obligations for Broadband
Elements

19. As discussed below, we find that the BOCs have demonstrated that they satisfy the critena set
forth in section 10 with respect to the broadband elements for which the Commuission provided
unbundling relief on a national basis in the Triennial Review proceeding: FTTH loops, FTTC loops, the
packetized functionality of hybrid loops, and packet switching. Therefore, as required by section 10, we
forbear from applying the section 271 access obligations to those broadband elements to the same extent
that the Commussion reheved those elements from unbundling under section 251(c)(3).

20. We apply our section 10 analysis in light of the Act’s overall goals of promoting local
competition and encouraging broadband deployment.*”® Indeed, the Commussion previously has
considered “the statutory language, the framework of the 1996 Act, its legislative history, and Congress’
policy objectives,” and concluded that the Act “directs us to use, among other authority, our forbearance
authority under section 10(a) to encourage the deployment of advanced services.”® The analysis below
1s informed by that congressional direction, and we believe that our conclusions are faithful to
Congress’s intent.

47 U.S C § 160(b).
**01&M Order, 18 FCC Red at 23529-30, para. 6.

*Telecommunications Act of 1996, Pub. L. No. 104-04, purpose statement, 110 Stat 56, 56 (1996) (1996 Act

Preamble); Pub. L. 104-104, Title VII, § 706, Feb. 8, 1996, 110 Stat. 153, reproduced 1 the notes under 47 U.S.C.
§ 157 (Section 706)

®Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No 98-147,
Memorandum Opimion and Order, and Notice of Proposed Rulemaking, 13 FCC Rcd 24012, 24047, para. 77 (1998)

(Advanced Services Order and NPRM) (subsequent history omutted) (discussing the relationship between section 10
and section 706).
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1. Just and Reasonable Charges and Practices

21 Section 10(a)(1) requires that we determine whether applying the independent section 271
unbundling obligation to the broadband elements of the BOCs is necessary to ensure that the “charges,
practices, classifications, or regulations . . . are just and reasonable and are not unjustly or unreasonably
discriminatory.”®' Although 1n other forbearance orders, the Commussion placed emphasis on the
wholesale aspect of the 10(a)(1) prong,* we find that, under the particular circumstances relevant to the
instant analysis, 1t 1s appropriate to consider the wholesale market in conjunction with competitive
conditions n the downstream retail broadband market. Specifically, the developing nature of the
broadband market at both the wholesale and retail levels, including the ongoing introduction of new
services and deployment of new facilities, leads us to conclude that the contrnibution of section 271
unbundhing requirements to ensuring just and reasonable charges and practices 1s relatively modest—
particularly at the retail level—and outweighed by the greater competitive pressure that would be brought
to bear on all providers 1f the section 271 unbundling requirements were hfted.”> We are mindful of the
disincentive effects of unbundling on BOC investment, and beheve that the beneficial effect of
unbundling 1s small given the particular characteristics of thus retail market. Accordingly, our section
10(a)(1) analysis considers the effects of forbearance from section 271’s broadband unbundling
requirements on the BOCs’ rates and practices, considering the overall state of competition in the
developing broadband market and the investment disincentives associated with unbundling obligations.
For the following reasons, we agree with the BOCs’ petitions that their relative position in the emerging
broadband market would not lead to unreasonable or discriminatory practices 1n the absence of a section
271 obhgation to unbundle their broadband facihities.*

22. The broadband market 1s still an emerging and changing market, where, as the Commuission
previously has concluded, the preconditions for monopoly are not present.% In particular, actual and

847 U S.C § 160(a)(1)

S2See, e g, Review of Regulatory Requirements JSor Incumbent LEC Broadband Telecommunications Services, CC
Docket No 01-337, Memorandum Opinion and Order, 17 FCC Red 27000, 27009-13, paras 17-22 (2002).

Scr Application of WorldCom, Inc , and MCI Commumications Corporation for Transfer of Control of MCI
Communications Corporation to WorldCom, inc , CC Docket No 97-211, Memorandum Opmuon and Order, 13
FCC Red 18025, 18065-68, paras. 67-71 (WorldCom/MCI Order) (finding loss of wholesale market of concern only
to the extent that 1t had negative effects 1n the retail market).

#See Verizon Reply at 7-9; BeliSouth Petition at 7, SBC Petition at 13-14; Qwest Petition at 15-16.

#See, e.g, Inquiry Concerming the Deployment of Advanced Telecommunications Capabihity, CC Docket No 98-
146, Report, 14 FCC Red 2398, 2423-24, para 48 (1999) (“The preconditions for monopoly appear absent .

[W]e see the potential for this market to accommodate different technologies such as DSL, cable modems, utithity
fiber to the home, satellite and terrestrial radi0.”), Inquiry Concerning the Deployment of Advanced
Telecommunications Capability, Third Report, 17 FCC Red 2844, paras 79-88 (2002) (Section 706 Third Report)
(describing development of intermodal competition 1n broadband market); Review of Regulatory Requirements for
Incumbent LEC Broadband Telecommunications Services, CC Docket No. 01-337, Notice of Proposed Rulemaking,
16 FCC Rcd 22745, 22747-48, para 5 (2001) (“[T}he one-wire world for customer access appears to no longer be
the norm 1n broadband services markets as the result of the development of intermodal competition among multiple
platforms, including DSL, cable modem service, satellite broadband service, and terrestrial and mobile wireless
services "), Rulemaking to Amend Parts 1, 2, 21, and 25 of the Comnussion s Rules to Redesignate the 27 5-29 §
GHz Frequency Band, to Reallocate the 29 5-30 0 GHz Frequency Band, to Establish Rules and Policies Jor Local
Multipownt Distribution Service and for Fixed Satellite Services, CC Docket No. 92-297, Third Report and Order
(continued )
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potential intermodal competition informs rational competitors’ decisions concerning next-generation
broadband technologies.* From the BOCs’ perspective, cable providers play an especially significant
role 1n the emerging broadband market. The Commission’s most recent High Speed Services Report, as
well as other data 1n the record of this proceeding, indicates that cable modem providers control a
majonty of all residential and small-business high-speed lines.®” The record demonstrates that cable
operators have had success in acquiring not only residential and small-business broadband customers, but
mcreasingly large business customers as well.** Further, in the Triennial Review Order, the Commussion
observed that “[t]here appear to be a number of promising access technologies on the horizon and we
expect intermodal platforms to become increasingly a substitute for . . . wireline broadband service.”®’
The Commussion recogmized in the Triennial Review Order the “important broadband potential of other

(Continued from previous page)
and Memorandum Opmuon and Order, 15 FCC Red 11857, 11864, 11865, paras. 17, 19 (2000) (noting with
approval “a continuing increase in consumer broadband choices within and among the vanious dehivery
technologies,” which indicates that “no group of firms or technology will likely be able to domunate the provision of
broadband services™), Applications for Consent to the Transfer of Control of Licenses and Section 214
Authorizations from MediaOne Group, Inc, Transferor, to AT&T Corp , Transferee, CS Docket No. 99-251,
Memorandum Opimon and Order, 15 FCC Rcd 9816, 9867, para 116 (2000) (finding that cable operators, despite
having a commanding share of the broadband market, face “sigmficant actual and potential competition from .
alternative broadband providers”).

%See generally United States v General Dynamics Corp , 415 U.S. 486, 498 (1974) (market share 15 imperfect
measure of competitive constraints and must be examined in hight of access to alternative supplies); Time Warner
Entertainment Co v FCC, 240 F 3d 1126, 1134 (D C Cir 2001) (stating, in discussing competition to cable
systems, that “normally a company’s ability to exercise market power depends not only on its share of the market,
but also on the elasticities of supply and demand, which n turn are determined by the availability of competition™),
Motion of AT&T Corp to be Reclassified as a Non-Dominant Carrier, Order, 11 FCC Red 3271, 3308, para. 68
(1995) (“‘market share alone 1s not necessanly a rehable measure of competition, particularly in markets with high
supply and demand elasticities™) (quoting Competition tn the Interstate Interexchange Marketplace, CC Docket No.
90-132, Order, 6 FCC Rcd 5880, 5890, para 51 (1991))

"Industry Analysis and Technology Division, Wireline Competition Bureau,, High-Speed Services for Internet
Access Status as of June 30, 2003 at Tables 3 & 4 (Dec 2003) (High-Speed Services Report Dec 2003), Venzon
Mar 26 Ex Parte Letter, Attach at 1-8 (citing broadband market data through “the second half of 2003”); Letter
from Dee May, Vice President — Federal Regulatory, Venizon to Marlene H. Dortch, Secretary, FCC, CC Docket
Nos 01-337, 01-338, 02-33, 02-52 at 9 (filed May 3, 2004) (Verizon May 3 Ex Parte Letter) (same)

8 See Verizon Mar 26 Ex Parte Letter at 24-25 & Attach. We note that AT&T argues that forbearance should not
be granted because cable providers tend not to serve business customers, allowing the BOCs to retain monopoly
power for those services See Letter from David L. Lawson, Counsel for AT&T, to Marlene H. Dortch, Secretary,
FCC, CC Docket No. 01-338, WC Docket Nos. 03-235, 03-260, at 1-5 (filed May 12, 2004) (AT&T May 12 Ex
Parte Letter) Inresponse, Verizon cites evidence that cable providers are currently serving some small business
customers and are increasingly offering services to such customers. Letter from Dee May, Vice President — Federal
Regulatory, Venzon to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-338, 96-98, 98-147 (filed May 17,
2004) (Verizon May 17 Ex Parte Letter) However, the availability of intermodal competition specifically from
cable operators is only part of our analysis. Because competitive LECs can still obtain access to network elements
under section 251 to serve business customers, and because of actual and potential intermodal competition from
other services, we find that forbearance from section 271 is warranted, notwithstanding that the evidence regarding

cable competition for business customers 1s not as powerful as residential customers See infra para 26. We
therefore reject AT&T’s argument

“Triennial Review Order, 18 FCC Red at 17127, para 246.
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platforms and technologies, such as third generation wireless, satellite, and power lines.”” Ku-band
satellite service and fixed wireless service are available to provide high-speed Internet access across large
parts of the country, and the Commussion has a pending proceeding addressing broadband over power
lines and has also created a task force on wireless broadband.” The record here likewise demonstrates
the existence of numerous emerging broadband competitors.”

23. We also note that, in the USTA II decision, the D C. Circuit upheld the Commission’s findings in
the Triennial Review Order that 1t was appropriate to relieve the BOCs from unbundling obligations on a
national basis for the broadband elements at issue.” In affirming these findings, the court noted the
presence of robust intermodal competition from cable operators and concluded that the Commission was
correct to take into account the BOCs’ lesser penetration of the broadband market when compared with
cable broadband providers.” The D.C. Circuit further agreed with the Commussion that the emerging
nature of the broadband market, along with the availability of alternative loop facilities,” mitigated any
potential harm from removing access to these facilittes.”

24. Given the importance of competition 1n ensuring just, reasonable, and nondiscriminatory charges
and practices for broadband services, we also weigh the value of the BOCs’ own competitive role in the
emerging broadband market as part of our overall section 10(a)(1) analysis.”” As the Commussion
previously has found in the context of its section 10(a)(1) analysis, “competition is the most effective
means of ensuning that . . . charges, practices, classifications, and regulations . . . are just and reasonable,
and not unreasonably discriminatory.”” The section 271 unbundled access obligations for broadband
have the effect of discouraging BOC investment 1n this emerging market, dimmishing their potential
effectiveness as competitors today and 1n the future, to the detriment of the goals of section 10(a)(1). We

Id at 17136, para. 263.

"'Section 706 Third Report, 17 FCC Red at 2875, 2877, paras. 72, 78, Carrier Current Systems, including
Broadband Over Power Line Systems, ET Docket Nos. 03-104, 04-37, Notice of Proposed Rulemaking, 19 FCC Red
3335 (2004); FCC Chairman Michael K Powell Announces Formation of Wireless Broadband Access Task Force
(rel May 5, 2004), http.//hraunfoss.fcc gov/edocs _public/attachmatch/DOC-246852A1.pdf.

See, e g , Venizon Mar. 26 Ex Parte Letter, Attach. (describing existing and potential competition from cable
modem providers, power lines, fixed wireless, 3G mobile wireless, and satellite).

3See USTA I, 359 F.3d at 578-85.
"1d. at 582

In the Trienmal Review Order, the Commission found that competitive LECs could deploy FTTH loops, had
widely deployed their own packet switches, and continued to have access to other elements of the incumbent LECs’
network. Triennial Review Order, 18 FCC Red at 17143, 17151, 17321-22, paras. 275, 291, 538.

"SUSTA I1, 359 F.3d at 581-82

”"In addition, the nvestment disincentives associated with broadband unbundling obligations also are a factor 1n our
more general analysis of consumer protection, as discussed below See infra para. 32.

" Petition of US WEST Communications Inc for a Declaratory Ruling Regarding the Provision of National
Drrectory Assistance, CC Docket No. 97-172, Penition of US WEST Communications, Inc , for Forbearance, CC
Docket No. 97-172, The Use of NI 1 Codes and Other Abbreviated Draling Arrangements, CC Docket No 92-105,
Memorandum Opinion and Order, 14 FCC Red 16252, 16270, para. 31 (1999).
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recogmzed when we relieved the incumbent LECs from unbundling obligations under section 251(c) that
the elements used to provide access to next-generation networks are more recently developed
technologies, and generally represent upgrades to incumbent LECs’ loop plant.” Indeed, by granting
relief from the similar broadband unbundling obligations of section 251, the Commission’s intention was
to encourage the deployment of new fiber technologies by incumbent LECs and their competitors alike,
and ncrease the broadband services being offered to consumers 1n the near future *°

25. We conclude that investment disincentives also anse from section 271 unbundled access
requirements. Those disincentives are attributable to not only the prospect that regulated unbundling wall
diminish the compensation BOCs receive from users of their broadband factlities, but also the costs of
constructing BOC broadband facilities 1n a fashion that will allow the BOC to satisfy whatever access
requirements might foreseeably be imposed under section 271, as well as the sigmficant costs that can be
associated with regulatory proceedings themselves.® In light of the competitive benefit of the BOCs’
continued investment 1n fiber-based broadband facihities, the disincentives associated with regulated
broadband unbundling under section 271 support our decision to grant forbearance from those
requirements. We conclude that removing those disincentives will promote just and reasonable charges
and practices through the operation of market forces.

26. With regard to the potential impact of forbearance specifically on the wholesale broadband
market, as raised by certain competitive LEC commenters,* the evidence currently before us, taken as a
whole, leads us to conclude that competition from multiple sources and technologies 1n the retail
broadband market, most notably from cable modem broadband providers, will pressure the BOCs to
utilize wholesale customers to grow their share of the broadband markets and thus the BOCs will offer
such customers reasonable rates and terms in order to retain their business. Venzon plausibly claims that
because the BOCs face intense intermodal competition, even 1n the absence of section 271 unbundhing
they will need to find ways to keep traffic “on-net,” which we conclude would likely include the
provision of wholesale offerings.” Although we acknowledge that the question 1s not entirely
susceptible to resolution with evidentiary proof, and a degree of informed prediction is required, we
conclude m hght of the evidence before us that even 1f the BOCs were not required to provide
competitors unbundled access to the broadband elements at 1ssue under section 271, competitive LECs
would still be able to access other network elements to compete in the broadband market or take

" Triennial Review Order, 18 FCC Red at 17126, para 243.
%0/d at 17141, para. 272.

¥See Id at 17127, 17145, 17153, paras. 244, 278, 295. We note that, even 1f we were not correct about the
disincentive effects of unbundling requirements under section 271, that would not necessarily suggest that
forbearance 1s inappropriate under section 10(a). If section 271 did not discourage investment, the most obvious
reason would be that competitive forces impose equivalent (or more severe) constraints on BOC pricing and

offerings. In that situation, application of the section 10(a) criteria hikely would lead to the same conclusion that
forbearance 1s required.

82See, e g . Sprint Comments at 14 (Venzon Petition); AT&T Comments at 21 (Verizon Petition), Letter from David
L Lawson, Counsel for AT&T, to Marlene H Dortch, Secretary, FCC, CC Docket No 01-338, WC Docket Nos
03-235, 03-260, at 9 (filed Mar 3, 2004) (AT&T Mar. 3 Ex Parte Letter)

¥Venzon March 26 Ex Parte Letter at 15.
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advantage of the opportunities presented by the developing market situation to build their own facilities
or obtamn access to facilities from other suppliers.®

27. We also note that, where section 271 unbundling obhgations discourage the BOCs from building
next generation networks 1n the first place, competitive LECs denve no access benefit from those
obligations. Competitive LECs cannot provide broadband services using a BOC network that 1s unable
to support broadband services. Moreover, as discussed above, we take into account the effect that
terminating wholesale access under section 271 would have on retail customers.” Given our analysis of
the characteristics of the retail broadband market, coupled with the potential for section 271 unbundling
obhigations to deter the BOCs from becoming more vibrant broadband competitors (and thereby spurring
other providers as well), we find that the requirements of section 10(a)(1) are satisfied here %

28. We reject the arguments of competitive LECs that a fully competitive wholesale market 1s a
mandatory precursor to a finding that section 10(a)(1) 1s satisfied, regardless of the state of intermodal
competition 1n the retail market and the effects on incumbent LEC nvestments.®” Forbearance need not
await the development of a fully competitive market when the section 10 critenia are otherwise
satisfied.*® Furthermore, the competitive LECs’ reading of section 10 conflicts with the D C Circuit’s

*'We note that our judgment here 1s based on our determunation that because the broadband market 15 a developing
market, we should not presume, nor do we have any evidence, that the BOCs will act 1n an unreasonable or
unreasonably discriminatory manner without evidence of such actions. To the extent our predictions about the
broadband market and the BOCs’ actions are incorrect, carriers can file approprate petitions with the Commussion
and, of course, the Commission has the option of reconsidering this forbearance ruling. See CellNet
Communications, Inc. v FCC, 149 F.3d 429, 442 (6th Cir. 1998); see also Petition of SBC Communications Inc
For Forbearance From Structural Separation Requirements of Section 272 of the Communications Act of 1934, As
Amended, and Request For Relief to Provide International Directory Assistance Services, CC Docket No. 97-172,
Memorandum Opinion and Order, 19 FCC Red 5211, 5223-24, para. 19 n.66 (2004) (International Directory
Assistance Order). For these reasons and the reasons given 1n the text, we reject the premise of AT& T’s argument
that granting the forbearance authonty at 1ssue here involves an impermmssible “‘trade off> between short-term
consumer harms and longer-term policy benefits.” AT&T May 12, 2004 Ex Parte at 2. We conclude, instead, that
market forces and regulatory safeguards will adequately protect aganst the short-term consumer harms AT&T
hypothesizes mn the absence of sectton 271 unbundling requirements for certain broadband elements.

$*See WorldCom/MCI Order, 13 FCC Red at 18065, para. 68.

$This situation has parallels to the one the Commussion recently addressed 1n the International Directory Assistance
Order, 1n which the Commussion concluded that because the BOCs would be new entrants into the international
directory assistance market, and would face competition from interexchange carriers, they would be unable to
1mpose unjust, unreasonable, or unjustly or unreasonably discriminatory charges or practices on other carmers. See
International Directory Assistance Order, 19 FCC Red at 5221-23, paras 15-19

¥For nstance AT&T argues that because the BOCs allegedly have monopolistic power in the broadband markets,
forbearance from the access obligations of section 271 would permit them to ether charge supracompetitive prices
for wholesale access to their broadband facilities, or deny access altogether. See, e g., AT&T Mar 3 Ex Parte
Letter; Letter from David L. Lawson, Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-
338, WC Docket Nos. 03-235, 03-260, at 1-5 (filed Apr 15, 2004) (AT&T Apr. 15 Ex Parte Letter)

A Implementation of Sections 3(N) and 332 of the Communications Act Regulatory Treatment of Mobile
Services, GN Docket No 93-252, Second Report and Order, 9 FCC Rcd 1411, 1467-68, 1470-72, paras. 138, 146-
54 (1994) (concluding that market need not be “fully competitive” to permut forbearance under section 332(c)(1)(A)
and descnibing constraints on anti-competitive practices by duopoly providers).
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USTA II decision which held, in the section 251 context, that “the Commission cannot ignore intermodal
alternatives” when evaluating wholesale unbundling obligations.** The D C. Circuit hkewise required a
“confrontation of the 1ssue [of investment disincentives] and some effort to make reasonable trade-offs”
when considering unbundling pursuant to section 251.°° We disagree with commenters who argue that
the Commussion 1s precluded under our forbearance authority from considering factors relating to
unbundling policy pursuant to section 271 that we are required to consider pursuant to section 251 If
section 10(a)(1) were read as the competitive LECs propose, no amount of intermodal retail competition
or investment disincentives could ever warrant forbearance if there was not also a fully competitive
wholesale market that would continue in the absence of unbundling.

29. Finally, and consistent with the foregoing analysis, we specifically reject the assertions of
competitive carriers that forbearance should be denied because the BOCs either are not subject to
competition with respect to their broadband offenings, or are constrained only by a duopolistic
relationship with cable operators.”’ Again, we refuse to take the static view suggested by some
competitors of this dynamic broadband market, thus leveling the terms of competition, providing real
competitive choice, and furthering the goal of ensurng just, reasonable and nondiscrimnatory rates,
terms and conditions for these services. As explained above, broadband technologies are developing and
we expect intermodal competition to become increasingly robust, including providers using platforms
such as satellite, power lines and fixed and mobile wireless 1n addition to the cable providers and BOCs.
We expect forbearance from section 271 unbundling will encourage the BOCs to become full
competitors 1n this emerging industry and at the same time substantially enhance the competitive forces
that will prevent the BOCs from engaging in unjust and unreasonable practices at any level of the
broadband market.

2. Protection of Consumers

30. Section 10(a)(2) of the forbearance analysis requires us to determine whether the independent
section 271 access obligation for broadband elements 1s necessary to protect consumers.”? For reasons
simular to those that persuade us that the independent section 271 unbundling obligation for the
broadband elements 1s not necessary within the meanming of section 10(a)(1), we also determune that the
obligation 1s not necessary for the protection of consumers. As we concluded above, the BOCs have
limited competitive advantages with regard to the broadband elements, given their position with respect
to cable modem providers and others in the emerging broadband market BOCs are not even the largest

YUSTA 11,359 F.3d at 572-73.
*USTA v FCC, 290 F 3d 415,425 (D C Cir. 2002) (USTA 1)

*'See AT&T Mar 3 Ex Parte Letter at | 1-12; see also CLEC Coaliion Comments at 6-7 (Venzon Petition) AT&T
also incorrectly focuses on the existence of competition with respect to particular facilities, such as hybnd loops
AT&T Mar. 3 Ex Parte Letter at 9. We need not evaluate competition separately with respect to each type of facility
in the BOCs’ networks that can be used to offer broadband services when, as discussed above, there 1s both existing
and potential competition in the emerging broadband market from a wide range of facilities and platforms (including
mncumbent LEC facilities that must be unbundled under section 251)

247 U S.C.§ 160(a)(2)

15



Federal Communications Commission FCC 04-254

provider of broadband services to consumers—many more consumers receive broadband through cable
modem services.”

31. Therefore, as discussed above, we believe that forbearance from these requirements will provide
an increased incentive for the BOCs to deploy broadband services and compete with cable providers,
which will in tum increase competition and benefit consumers.” As the Commussion stated 1n the
Trienmal Review Order, reheving the incumbent LECs from the section 251 unbundling requirements for
broadband elements will benefit consumers “from this race to build next generation networks and the
increased competition in the delivery of broadband services.”® The USTA II decision recently upheld the
Commission’s approach, finding that the Commission lawfully may focus on future consumer benefits
anticipated by 1ts current polhicy decisions *® We believe that forbearance from the section 271
independent unbundhing obhgations for the broadband elements 1s consistent with these findings and will
further this result.

32. Accordingly, we reject the arguments of competitive LECs that the section 271 independent
access obligation 1s necessary under section 10(a)(2) to ensure that competitive LECs will also have the
ability to provide broadband services, thereby offering consumers additional choices.’” We believe this
argument 1s faulty because in this context forbearance provides competitive carners as well as BOCs
with increased incentives to invest in the broadband market. As we concluded in the Trienmal Review
Order, removing unbundling obligations for broadband services will result in increased choices for
consumers n two ways First, once incumbent LECs are certain that their broadband networks will be
free from unbundling requirements, we expect that they will expand their deployment of these networks,
and provide increased choices to consumers.” Second, we expect that competitive LECs will seek
“innovative network access options” to continue to provide broadband services to consumers and to
compete with the incumbent LECs.”

3. Public Interest

33. With respect to the third criterion for forbearance, we conclude that relieving the BOCs from the
section 271(c) access obligation for the broadband elements 1s 1n the public interest Section 10(b)
directs the Commussion to consider whether forbearance “will promote competitive market conditions,
including the extent to which such forbearance will enhance competition among providers of
telecommunications services,” and states that such a determination may be the basis for finding that
forbearance 15 1n the public interest and thus meets section 10(c) '® As we concluded above, given that

*High Speed Services Report Dec 2003 at Table 2,

%iSee Verizon Petition at 7-10; SBC Petition at 8-10; Qwest Petition at 10-11.
**Triennial Review Order, 18 FCC Red at 17141-42, para. 272.

**USTA I1, 359 F.3d at 581.

*’See, e g, AT&T Comments at 23-25 (Venizon Petition), Sprint Comments at 15-17 (Verizon Petition).

*Triennial Review Order, 18 FCC Red at 17141-42, para. 272,
991d

'%47 U.S C. § 160(b)

16



Federal Communications Commission FCC 04-254

these broadband elements generally involve new network investment on the BOCs’ part, and that the
BOCs are subject to significant intermodal competition in providing broadband services, relieving the
BOCs of unbundling obligations will encourage BOCs to further invest in, and deploy broadband
technologies. In turn, we believe these investments will promote increased competition 1n the market for
broadband services.

34. Our analysis of the public interest 1s informed by section 706 of the 1996 Act, which — as noted
above — directs us to promote the timely and comprehensive deployment of broadband facilities.
Moreover, we take note of the BOCs’ arguments that the unbundling obligation of section 271 imposes a
costly requirement of designing the broadband network to create access points for the vanous
components.'® The Commussion intended that 1ts determiations 1n the Triennial Review proceeding
would relieve incumbent LECs of such substantial costs and obligations, and encourage them to mvest 1n
next-generation technologies and provide broadband services to consumers. We see no reason why our
analysis should be different when the unbundling obligation 1s imposed on the BOCs under section 271
rather than section 251(c) of the Act.'®?

35. In making these determinations, we reject the arguments of certain competitive carmers that
section 271(d)(4), which provides that “[t]he Commission may not, by rule or otherwise, limit or extend
the terms used in the competitive checklist set forth in subsection (c)(2)(B) of this section,” precludes the
relief the BOCs seek here.'” Such a reading 1s mconsistent with the plain terms of the statute As an
mmtial matter, as we have found above, the competitive checklist of section 271 is “fully implemented”
when a BOC receives authorization to provide interLATA service under section 271 Subsequent
forbearance from the checklist cannot thus be considered to “limit or extend” its terms: the Commission
applied the checklist when 1t completed 1ts section 271 inquiry and may then exercise forbearance,
consistent with 1ts obligations under section 10. Indeed, the opposite reading would place entirely too
much weight on section 271(d)(4), to the detnment of the clear statutory directive in section 10.
Forbearance neither imits nor extends the terms of any statutory provision. Rather, the decision to
forbear represents the conclusion that under the statute, we are prohibited from applying a particular
provision at all to specific telecommunications carrers or services. Granting forbearance n this
circumstance, therefore, would not alter the terms used 1n the checklist, but instead suspend their ongoing
enforcement 1n a discrete set of circumstances. Had Congress intended the prohibition on “limit[ing] or
extend[ing]” the checklist to bar forbearance as well, it would have addressed that specific statutory
procedure 1n section 271(d)(4).'*

"¥'See, e g, Venizon Petition at 9-10.

'%2We disagree with MCI's argument that Venzon’s offering competitive carriers access to transmussion services as
part of its Packet at the Remote Termunal Services (PARTS) proves that the unbundhing difficultes that Verizon and
the other BOCs present do not exist MCI Comments at 13-14 (Verizon Petition) As Venzon explamed in 1ts reply
comments, the PARTS service was designed to provide competitive LECs access to xXDSL service over hybnd
facilities and does not contemplate unbundhing of full fiber networks. Verizon Reply at 13.

'"See, e g , AT&T Comments at 8 (Venzon Petition); Sprint Comments at 6-7 (Verizon Petition).

'% See, e g, Barnhart v Sigmon Coal Co , Inc , 534 U.S. 438, 452 (2002) (“[W]hen Congress includes particular
language 1n one section of a statute but omuts 1t 1n another section of the same Act, 1t 1 generally presumed that

Congress acts intentionally and purposely in the disparate inclusion or exclusion ) (internal quotations and citations
omutted)
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36. The BOCs have therefore satisfied section 10(a)’s three-pronged test with regard to section
271(c)(2)(B)’s independent access obligations for the particular broadband elements at issue in this
decision. Accordingly, we forbear from enforcing those requirements.

IV. CONCLUSION

37. Based on the foregoing discussion, we conclude that section 271(c)(1)(B) has been fully
implemented for all of the BOCs i all of the states in which they are providing service  Moreover, we
find that section 10(a)’s three-pronged test for forbearance has been met with respect to section
271(c)(1)(B)’s independent access obligation for FTTH loops, FTTC loops, the packetized functionality
of hybnid loops, and packet switching for all of the affected BOCs to the extent such broadband elements
were relieved of unbundling on a national basis under section 251(c). Accordingly, we grant Verizon’s
and BellSouth’s petitions for forbearance, and we grant in part the SBC and Qwest petitions.

V. EFFECTIVE DATE
38. Consistent with section 10 of the Act and our rules, the Commission’s forbearance decision shall

be effective on Friday, October 22, 2004.'” The time for appeal shall run from the release date of this
order.'®

195 See 47 U.S C § 160(c) (deeming the petition granted as of the forbearance deadline if the Commission does not
deny the petition within the time period specified in the statute), and 47 C.F.R. § 1 103(a).

% See 47CFR §§14and 1 13
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Y1 ORDERING CLAUSES

39. Accordingly, IT IS ORDERED that, pursuant to section 160 of the Communications Act of 1934,

as amended, 47 U.S.C. § 160(d), Verizon Telephone Companies’ Revised Petition for Forbearance IS
GRANTED.

40. IT IS FURTHER ORDERED that, pursuant to section 160 of the Communications Act of 1934,
as amended, 47 U.S.C. § 160(d), SBC Communications Inc.’s Petition for Forbearance [S GRANTED to
the extent described herein.

41. IT IS FURTHER ORDERED that, pursuant to section 160 of the Communications Act of 1934,
as amended, 47 U.S.C. § 160(d), Qwest Communications International Inc.’s Petition for Forbearance IS
GRANTED to the extent described herein.

42 IT IS FURTHER ORDERED that, pursuant to section 160 of the Communications Act of 1934,
as amended, 47 U S.C § 160(d), BellSouth’s Petition for Forbearance IS GRANTED.

43 IT IS FURTHER ORDERED that, pursuant to section 10 of the Communications Act of 1934, 47
U.S.C. 160, and section 1.103(a), that the Commission’s forbearance decision SHALL BE EFFECTIVE

on October 22, 2004. Pursuant to sections 1.4 and 1.13 of the Commission’s rules, 47 C.F.R. 1.4 and
1.13, the time for appeal shall run from the release date of this Order.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

Re Peuition for Forbearance of the Verizon Telephone Companies Pursuant to

47 US C § 160(c), SBC Communications Inc 's Petition for Forbearance Under 47 US C § 160(c),
Qwest Communications International Inc Petition for Forbearance Under 47 U.S.C. § 160(c), BellSouth
Telecommunications, Inc. Petition for Forbearance Under 47 U.S.C. § 160(c), WC Docket Nos. 01-338,
03-235, 03-260, 04-48

In my separate statement to the Triennial Review Order and 1n countless other statements during
my seven years at the Commission, I have emphasized that “[bJroadband deployment is the most central
communtcations policy objective of our day.” Today, we take another important step forward to realize
this objective.

By removing 271 unbundling obhigations for fiber-based technologies - and not copper based
technologies such as line sharing - today’s decision holds great promise for consumers, the
telecommunications sector and the American economy. The item eliminates barners to compames that
provide customers with an assortment of new services and applications including interactive educational
content, improved telecommuting, life saving telemedicine applications, real-time two-way sign language
conversations with people with disabilities, and enhanced video-on-demand services in competition with
cable operators.

This Commission has a comprehensive approach to bringing faster broadband connections to
consumers. Many have complained that the Umted States ranks 11" in the world. Today’s action
represents an effort to close that gap. The networks we are considering in this item offer speeds of up to
100 Mbs and exist largely where no provider has undertaken the expense and risk of pulling fiber all the
way to a home. And companies are responding to the Commission’s efforts to create a stable regulatory
environment for new investment. For example, just this week Verizon announced 1ts plans to double its
fiber-to-the-premises (FTTP) deployment rate next year, bringing FTTP to 2 million additional locations.
This represents a 566 percent increase over the number of existing FTTP subscribers SBC has
commutted to serve 300,000 households with a FTTH network while BellSouth has deployed a deep fiber
network to approximately 1 million homes. Other carners are taking simular actions. And there are
important ancillary benefits to this activity. It is estimated that Verizon’s efforts will generate between
3,000 and 5,000 new jobs. These are positive developments for consumers and our nation’s economy.
All of these facts demonstrate that the Commuission has a clear plan that has generated clear results.

My mussion 1s to continue to stimulate investment in next generation architectures, apply a light
hand and let entrepreneurs bring the future to the people. This item demonstrates that we are one step
further along.
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STATEMENT OF
COMMISSIONER KATHLEEN Q. ABERNATHY

Re- Petition for Forbearance of the Verizon Telephone Companies Pursuant to

47 US.C § 160(c), SBC Communications Inc s Petition for Forbearance Under 47
U.S.C. § 160(c), Qwest Communications International Inc. Petition for Forbearance
Under 47 U S C. § 160(c), BellSouth Telecommunications, Inc Petition for Forbearance
Under 47 U S C. § 160(c), WC Docket Nos 01-338, 03-235, 03-260, 04-48

In the Trienmal Review Order and subsequent reconsideratton orders, the Commuission took the
bold step of fencing off next-generation broadband facilities from unbundhing obligations This
forbearance decision 1s an important component of that deregulatory policy, and 1t wall help deliver the
promise of broadband networks and [P-enabled services to Americans throughout all parts of the country.

The Commission dechned to subject broadband facilities to unbundling obligations under section
251 to encourage greater investment in deep-fiber networks — investment that 1s massive in scope and
carries no assurance of profit. While curtailing unbundling requirements undeniably creates challenges
for wireline competitors, the Commission was rightly concerned that new broadband investment would
be severely chilled 1f incumbents were required to share the fruits of their labors on terms and conditions
set by regulators. Moreover, in a broadband marketplace where cable operators enjoy a significant lead
over wirehine incumbents, 1t 1s difficult to justify saddling the less-dominant platform — but not the
market leader — with unbundling obligations.

Forbearance from unbundling obhgations imposed under section 271 1s necessary to ensure that
the Commission’s broadband relief has its intended effect. The Commission has determined that the
costs of unbundhng outweigh 1ts benefits in the broadband context, and that determination warrants relief
from unbundling irrespective of which statutory provision 1t arises under. While access obligations
under section 271 have been argued to be less burdensome than those imposed under section 251
(because the TELRIC standard is inapplicable under section 271), unbundling in all events “spread[s] the
disincentive to invest in innovation and create[s] complex issues of managing shared facilities.” United
States Telecom Ass'nv FCC, 290 F.3d 415, 427 (D.C. Cir. 2002).

Notably, the Commussion retains regulatory authority to ensure that consumers will be protected
1f robust broadband competition fails to live up to its potential. T do not expect such an outcome, but the
Commussion stands ready to act 1f a market failure occurs. In addition, this grant of forbearance 1s
without prejudice to our ongoing proceeding regarding the Computer Inquiry nondiscrimnation

provisions, so the Commission will have a full opportunity to determine the extent to which those
separate requirements remain necessary.
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DISSENTING STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re:  Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47
U.S C. § 160(c), SBC Communications Inc.’s Petition for Forbearance Under 47
USC. § 160(c), Qwest Communications International Inc Petition for
Forbearance Under 47 U.S.C § 160(c), BellSouth Telecommunications, Inc
Petition for Forbearance Under 47 U.S.C. § 160(c), Memorandum Opinion and
Order (WC Docket Nos. 01-338, 03-235, 03-260 & 04-48)

The mismatch between the Commission’s broadband rhetoric and reality reaches new heights
with today’s decision. The reality is that the International Telecommunications Union reports that the
United States 1s now thirteenth 1n the world in broadband penetration. This is a fall even from our
sobering perch at eleven that the Commission reported just a few months ago. It’s an ominous trend
when we recall that just two-and-a-half years ago the Commission reported that the United States ranked
number four in the world 1n broadband penetration.

While the country experiences broadband freefall, the Commussion has embarked on a policy of
closing off competitive access to last mile bottleneck facilities In the Trienmal Review, the majonty
restricted access to fiber-to-the-home loops. Last summer, the majonity extended this exemption from
competition to facilities serving “primarily residential” buildings, an action that clouded the line between
mass market and small business customers. The result: millions of small bustnesses located in buildings
where there are also residential units are shut off from the benefits of having competitive broadband
options. Last week brought another onslaught when the majonty msulated fiber-to-the-curb architectures
from competition. This action further restricted broadband choice for residential consumers and further
tightened the noose on small businesses seeking competitive broadband services.

Today, the majonty pounds another nail into the coffin 1t 1s building for competition. In all prior
decisions, the majority used Section 251 to restrict access to last mile facilities. But to ensure at least the
possibility of access and the possibility of competition—even though 1t mught be at higher prices—the
Commussion unanimously required continued access to these facilities under the less stringent
requirements of Section 271. In USTA II, the D.C. Circuit upheld this approach. But in today’s decision,
the majority casts aside the court’s holding and moves on to slash even the residual bare requirements of
Section 271 access. As a result, there 1s now absolutely no obligation to provide competitive access to
any broadband facilities—from fiber-to-the-home to fiber-to-the curb to packetized functions of hybrid
loops to packetized switching capabilities—at just and reasonable rates. The majority accomplishes this
final feat using the Commission’s Section 10 forbearance authority to shut off any obligation to provide
fair access to last mile bottleneck facihities. In doing so, they replace their will for that of Congress,
finding that competition is not required for just and reasonable charges or for the protection of
consumers. They conclude that the public interest 1s served by retreating to a policy of non-competition
and last mile monopoly control. I cannot support such conclusions nor the underlying analys:s.

The majority attempts to assure us that today’s action is part of an effort to promote local
competition. They contend that 1n the broadband market preconditions for dominance are not present
because promising technologies are flooding the marketplace. But broad rhetoric about the power of
competition does not make it happen. And choosing to ignore the Commission’s own data does not help
the weak analytical structure on which this decision is built.

21



Federal Communications Commission FCC 04-254

The facts are clear. This Commission’s most recent report on high-speed services shows that the
residential and small business market 1s a duopoly. Our data show that new satellite and wireless
technologies—exciting though they are—together serve only 1.3 percent of this market. Broadband over
powerline does not yet even register Yet the majority chooses to ignore the Commission’s statistics,
preferring instead sweeping rhetoric about regulatory relief and broadband competition.

One problem here 1s that the majonty gets so carned away with its vision of the country’s
telecom future that they act like 1t 1s already here, that competition 1s everywhere flourishing, and that
intermodal competition 1s already ubiquitous reality But their cheerful blindness to stubborn market
reahty actually pushes farther into the future the kind of competitive telecom world they say they want.

The lack of analysis in this proceeding—and in the Commission’s approach to broadband
generally—amounts to a regulatory policy of crossing our fingers and hoping competition will somehow
magically burst forth. With the international economy increasingly dependent on broadband facilities,
faith-based approaches to advanced telecommunications are insufficient. We cannot afford to wait. As
Business Week recently made clear: “If the U.S is not to lose out in the global race of the next-
generation Internet and the new businesses 1t can spawn, change 1s needed The country must create
vigorous competition to drive the low prices and high speeds that can usher in a prosperous broadband
economy ” 1 agree. There may not be a “one-si1zed-fits-all” competition policy out there, but if we want
to enter the brave new world of broadband, we need to move away from our current course. The facts
show we are headed in the wrong direction at warp speed. I dissent.
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STATEMENT OF
COMMISSIONER KEVIN J. MARTIN

Re' Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U S C Sec 160(c);
SBC Communications Inc.’s Petition for Forbearance Under 47 U.S.C. Sec. 160(c); Qwest
Communications International Inc. Petition for Forbearance Under 47 U.S.C. Sec. 160(c), BellSouth
Telecommunications, Inc. Petition for Forbearance Under 47 U S.C. Sec. 160(c)

For the past year, I have called on the Commussion to take quick action to clarify that the section
271 rules do not trump the regulatory relief we provided 1n our recent broadband decisions. I am pleased
that today’s action continues the commitment not to saddle next-generation broadband networks and
facilities with unbundhing obligations established for legacy networks. This decision should encourage
the rapid deployment of new investment 1n the high-speed broadband networks and facilities that will
provide American consumers with more 21% century advanced services

1 join my colleagues in support of today’s decision to forbear from enforcing the requirements of
section 271, with regard to all the broadband elements that the Commission, on a national basis, relieved
from unbundling in the Triennial Review Order and subsequent broadband decisions. The elements are
fiber-to-the-home loops, fiber-to-the-curb loops, the packetized functionality of hybrid loops, packet
switching, and line-sharing.

While the Commussion did not specifically address line sharing in today’s decision, the Bell
Operating Companies had included a request 1n their petitions that we forbear from enforcing the
requirements of section 271 with respect to line sharing.' Since line-sharing was ncluded 1n their request
for broadband rehief and we affirmatively grant their request, I believe today’s order also forbears from
any section 271 obligation with respect to line-sharing. Regardless of whether it was affirmatively
granted, because the Commission’s decision fails to deny the requested forbearance relief with respect to
line sharing, 1t 1s therefore deemed granted by default under the statute

' See, e g, Verizon Pention Jor Forbearance, Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, CC Dkt No 01-338.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN
CONCURRING IN PART, DISSENTING IN PART

Re Petition for Forbearance of the Verizon Telephone Companies Pursuant to

47 US.C. § 160(c), SBC Communications Inc 's Petition for Forbearance Under 47 USC §
160(c), Qwest Communications International Inc. Petition for Forbearance Under

47 US.C. § 160(c), BellSouth Telecommunications, Inc Petition for Forbearance Under

47 U.S C § 160(c), CC Docket No. 01-338, WC Docket Nos. 03-2335, 03-260, 04-48

I concur 1n part and dissent 1n part to this decision to relieve the Bell Operating Compames from
the unbundling requirements of Section 271 for high-speed fiber loops capable of delivering advanced
data, video and voice service to the mass market Iam disappointed, however, that this expert agency
fails to back up many of the assertions 1n this item with hard data and in-depth analysis. With the U.S.
ranked 13" in the world 1n broadband penetration, this Order should be based on a careful,
comprehensive and independent analysis of the broadband marketplace. Unfortunately, this Order makes
bold predictions about broadband competition but fails to apply the careful and thorough analysis
requisite to our delicate forbearance authority.

Particularly with respect to the capital-intensive investments required to deploy new fiber
networks to customers’ premises, [ have taken the view that we should carefully balance the costs and
benefits of unbundhing, a view affirmed recently by the D.C. Circuit Court of Appeals.' In past Orders,
that approach has led me to support measured unbundling relief for broadband investment 1n so-called
“greenfield areas,” where there 1s no existing loop plant and competitors and incumbents stand on equal
footing

For stmilar reasons, I again support the hifting of unbundhing requirements for greenfield
deployments of fiber-to-the-home facilities used to serve mass market customers.? In reaching this
decision, I acknowledge the extraordinary investment required to bring high-speed fiber to mass market
customers’ premises and the consumer benefits that will result, including the potential for new
competition in the video marketplace. Given these benefits, granting providers additional mncentives to
build these next generation networks through targeted unbundling relief 1s warranted.

I can only concur in my support, however, because I behieve that this Order falls far short in
providing the careful market analysis required under the statute and Commussion precedent.’ Under
current case law, we must presume that the petitioners exercise market power 1n their provision of

! See United States Telecom Ass’nv FCC, 359 F 3d 554 (D C. Cir. 2004).

2 In past Orders, I have supported relief for the deployment of functionally equivalent facilities, such as fiber to the
curb and fiber to multi-dwelling units, to serve mass market customers 1n greenfield areas My support for the
unbundling relief in this Order extends simlarly to these investments.

> See47USC §160 (enumerating forbearance criteria and directing the Commission to consider “competitive
market conditions™), Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications
Services, Notice of Proposed Rulemaking, CC Docket 01-337, FCC 01-360 (2001) (describing the Commuission’s
approach to market defimition and market power analysis)
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advanced services, 1n the absence of a finding of non-dominance.* In previous Orders, the Commission
has carefully considered the ability of such carriers to use market power to affect the reasonableness of
rates for consumers. Yet, the Commission makes little sertous attempt 1n this Order to evaluate specific
product or geographic markets, the competitive market conditions 1n all areas of the country, or the
petitioners’ abilities to exercise market power for broadband services. In my view, the Commission
should have conducted the requisite market analysis first.” The Commuission could have then hfted
unbundling requirements in markets in which we determined the carner does not exercise market power.
This sort of careful review would help allay concern about the impact of Section 10 forbearance on the
ability of State commussions to ensure just and reasonable wholesale rates where competitive alternatives
are lacking

A decision based on the statutory forbearance criteria requires us to make reasoned judgments to
ensure the protection of consumers and competition consistent with the public interest. This undertaking
requires a comprehensive and rigorous review to ensure that we do not inadvertently harm the very
communities and burgeoning competition that we are trying to protect. Despite the Order’s lack of in-
depth market analysis, I must nonetheless make a determination on the petitioners’ forbearance requests
based on the best information available. My support for measured unbundling relief here recogmzes that
the petitioners currently have less market share than the leading provider in the rapidly developing, but
still emerging, market for mass market broadband services, albeit on a national basis. Should we find in
the future that circumstances are changed, the Commission’s approach here may well need to change.

My support for targeted relief here does not stgnal that the Commussion need not remain vigilant
about the evolution of this marketplace to ensure that consumers continue to gain the benefits of lower
prices and increased bandwidth offerings. Simuilarly, the Commussion should move to address
distinctions between the mass market and the enterprise market, given the importance of competitive
choice to small businesses throughout the nation.

I note that my support for this Order does not speak to the different context of access to networks
provided to information service providers under our rules. Any reconsideration of those rules, which
have served to ensure the open character of the Internet, may involve a very different set of
considerations than those faced here.

For these reasons, I concur m part and dissent in part.

¢ See Review of Regulatory Requirements for Incumbent LEC Broadband Telecommumications Services,
Memorandum Opinion and Order, FCC 02-340, CC Docket 01-337 (2002) (4dvanced Services Forbearance Order).

* I note that the Commussion opened an as-yet-uncompleted proceeding to conduct precisely this sort of market

analysis almost three years ago Review of Regulatory Requirements for Incumbent LEC Broadband
Telecommunicanons Services, Notice of Proposed Rulemaking, CC Docket 01-337, FCC 01-360 (2001)
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SEPARATE STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

Re: Petition for Forbearance of the Verizon Telephone Companies Pursuant to

47 U.S C. § 160(c), SBC Communications Inc s Petition for Forbearance Under 47
US.C § 160(c), Qwest Communications International Inc. Petition for Forbearance
Under 47 US C § 160(c), BellSouth Telecommunications, Inc. Petition for Forbearance
Under 47 U.S.C § 160(c), WC Docket Nos. 01-338, 03-235, 03-260, 04-48 (adopted Oct.
22, 2004).

In my separate statement to the Triennial Review Order and in countless other
statements during my seven years at the Commission, I have emphasized that
“[b]roadband deployment is the most central communications policy objective of our
day.” Today, we take another important step forward to realize this objective.

By removing 271 unbundling obligations for fiber-based technologies - and not
copper based technologies such as line sharing - today’s decision holds great promise for
consumers, the telecommunications sector and the American economy. The item
eliminates barriers to companies that provide customers with an assortment of new
services and applications including interactive educational content, improved
telecommuting, life saving telemedicine applications, real-time two-way sign language
conversations with people with disabilities, and enhanced video-on-demand services in
competition with cable operators.

This Commission has a comprehensive approach to bringing faster broadband
connections to consumers. Many have complained that the United States ranks 11" in the
world. Today’s action represents an effort to close that gap. The networks we are
considering in this item offer speeds of up to 100 Mbs and exist largely where no
provider has undertaken the expense and risk of pulling fiber all the way to a home. And
companies are responding to the Commission’s efforts to create a stable regulatory
environment for new investment. For example, just this week Verizon announced its
plans to double its fiber-to-the-premises (FTTP) deployment rate next year, bringing
FTTP to 2 million additional locations. This represents a 566 percent increase over the
number of existing FTTP subscribers. SBC has committed to serve 300,000 households
with a FTTH network while BellSouth has deployed a deep fiber network to
approximately 1 million homes. Other carriers are taking similar actions. And there are
important ancillary benefits to this activity. It is estimated that Verizon’s efforts will
generate between 3,000 and 5,000 new jobs. These are positive developments for
consumers and our nation’s economy. All of these facts demonstrate that the
Commission has a clear plan that has generated clear results.

My mission is to continue to stimulate investment in next generation

architectures, apply a light hand and let entrepreneurs bring the future to the people. This
item demonstrates that we are one step further along.




STATEMENT OF COMMISSIONER KEVIN J. MARTIN

Re: Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47
U.S.C. Sec. 160 (c); SBC Communications Inc.’s; SBC Communications Inc.’s
Petition for Forbearance Under 47 U.S.C. Sec. 160 (c); Qwest Communications
International Inc. Petition for Forbearance Under 47 U.S.C. Sec. 160(c);
BellSouth Telecommunications, Inc. Petition for Forbearance Under 47 U.S.C.
Sec. 160(c).

For the past year, I have called on the Commission to take quick action to clarify
that the section 271 rules do not trump the regulatory relief we provided 1n our recent
broadband decisions. I am pleased that today’s action continues the commitment not to
saddle next-generation broadband networks and facihties with unbundling obligations
established for legacy networks. This decision should encourage the rapid deployment
of new investment in the high-speed broadband networks and facilites that will provide
American consumers with more 215 century advanced services.

I'join my colleagues 1n support of today’s decision to forbear from enforcing the
requirements of section 271, with regard to all the broadband elements that the
Commussion, on a national basis, relieved from unbundling in the Triennial Review Order
and subsequent broadband decisions. These elements are fibet-to-the home loops, fiber-
to-the-curb loops, the packetized functionality of hybnd loops, packet switching, and
line-shanng,

While the Commission did not specifically address line shaning in today’s
decision, the Bell Operating Compantes had mcluded a request 1n their petiions that we
forbear from enforcing the requirements of section 271 wath respect to hine shanng.!
Since line-shanng was included 1n their request for broadband relief and we affirmatvely
grant their request, I believe today’s order also forbears from any Section 271 obligation
with respect to line-sharing. Regatdless of whether it was affirmanvely granted, because
the Commussion’s decision fails to deny the requested forbearance relief with respect to
line sharing, 1t 1s therefore deemed granted by default under the statute.

! See, e g., Verizon Petition Jor Forbearance, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, CC Dkt No 01-338.




